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SUBJECT: Request for Class Deviation from Federal Acquisition Regulation

(FAR) Subpart 22.4

In accordance with FAR 1.404 and Agriculture Acquisition Regulation (AGAR)
401.404, your approval is requested to deviate from FAR subpart 22.4 and FAR
provisions and clauses prescribed by FAR subpart 22.4.

FAR subpart 22.4 implements statutes that prescribe labor standards for contracts in
excess of $2,000 for construction, alteration and repair of public buildings and public
works. Among these statutes is the Davis Bacon Act. By Proclamation 7924 of
September 8, 2003, the President suspended the applicability of the Davis Bacon Act
to contracts in counties devastated by Hurricane Katrina. A list of the affected
counties is attached.

The Department of Agriculture (USDA) has numerous offices in affected counties,
including the National Finance Center and various agency area, regional, state, and
county offices. USDA controls other real property in affected counties that may have
been damaged by Hurricane Katrina. USDA anticipates that it will require
construction services to repair damage from Hurricane Katrina and to restore USDA
offices in order to provide assistance to citizens in areas served by these offices.

A class deviation from FAR subpart 22.4, and from clauses prescribed by subpart

22 4, is needed to implement the suspension of the Davis Bacon Act in USDA
contracts for construction in affected counties. Accordingly, FAR 22.403 through
22.406 do not apply to new contracts (or orders) for construction in affected counties
with the following exceptions:
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FAR section

Applicability (over $2,000)

22.403-2 Copeland Act

Anti-Kickback provisions of Copeland Anti-Kickback Act
(18 U.S.C. 874) applies to all construction. Weekly
statement of wage compliance and clause requirement do
not apply (40 U.S.C. 3145 (recodified from 40 U.S.C.
276¢)).

22.403-3 Contract Work
Hours and Safety
Standards Act
(CWHSSA)

Still applies to construction over the $250,000 simplified
acquisition threshold in affected counties.

22.403-4 Department of
Labor regulations

Applicable to enforcement of CWHSSA and Copeland
Anti-Kickback Act (18 U.S.C. 874); rules of practice
applicable; Administrator, Wage and Hour Division still
contact point for interpretation of Department of Labor
regulations

22.405 Labor standards
for construction work
performed under facilities
contracts

Applicable to facilities contracts in affected counties, as
modified (see attached clause)

22.406-1 Administration
and enforcement; Policy

Applicable to enforcement of CWHSSA and Copeland
Anti-Kickback Act (18 U.S.C. 874)

22.406-7 Compliance
checking, par. (a)

Applicable to enforcement of CWHSSA and Copeland
Anti-Kickback Act (18 U.S5.C. §74)

22.406-8 Investigations

Applicable to enforcement of CWHSSA and Copeland
Anti-Kickback Act (18 U.S.C. 874)

22.406-9 Withholding
from or suspension of
contract payments

Applicable to enforcement of CWHSSA

22.406-10 Disposition of
disputes concerning
construction contract
labor standards
enforcement, through
22.406-13 Semiannual
enforcement reports

Applicable to construction generally

A class deviation from clause prescriptions in FAR Subpart 22.4, and specifically from
the prescriptions in FAR 22.407, Contract Clauses, is needed as follows:

A. Solicitations and contracts for single projects to be performed in a single phase:

The following clauses still shall be inserted in solicitations and contracts for
construction in affected counties:







